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Appeal froma decision of the Sateline Resource Area Manager, Bureau
of Land Managenent, Nevada, assessing trespass damages. N 60612.

Affirned.
1 Material s Act--Trespass: General ly

Wiere a purchaser of materials under a material s sal e
contract renoved nore material than authorized by
contract after the expiration date of that contract, an
act of trespass has occurred, and the purchaser is
liable for danages to the Lhited Sates. Were the
pur chaser has not chal | enged BLM's conput ation of the
vol une renoved in excess of the authorized anount, and
where BLM s assessnent of damages is based on a
contract provision defining wllful trespass and
supported by a mneral s apprai sal report, BLMs
decision is properly affirned.

APPEARANCES  JimWI kin, pro se.
(PN ON BY ADM N STRATI VE JUDEE THRRY

JimWI kin Trucking (WIkin) has appeal ed and petitioned for a stay of
a February 6, 1996, Decision of the Sateline Resource Area Manager, Bureau
of Land Managenent (BLMV, Nevada, issuing a notice of trespass and
assessi ng $26, 580 i n danages for a mnerals naterials trespass in the North
Jean Lake Gonmunity Pt (NDLCRAt), Qark Gounty, Nevada.

h Getober 3, 1995, WIkin and BLMentered into a contract (No.
960000003) aut hori zing the renoval of 3,000 cubic yards (cy) of materials
at a price of $2,610 fromthe NODLCFRt. The contract, effective as of
Cctober 3, 1995, expired on Novenber 2, 1995.

n January 29, 1996, BLMofficial Munuel Pal ma inspected the NJLCAt.
He found Lorin WIkin, JimWIkin's son, operating at the site. Palna
adnoni shed Lorin WIkin that he was to haul no naterial wthout a contract.
According to Pal na' s nenorandumof the neeting, Lorin WIkin told Pal na
that WIkin had been hauling naterial since January 1, 1996.
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According to a BLMnenorandumto the file (dated February 12, 1996),
JimWIkin cane into BLMs Las Vegas DO strict Gfice on February 2, 1996,
and told BLM Land Law Exam ner Susan Hepworth that he had renoved no
naterial while the contract was in effect, but had renoved 6,645 cy after
the contract had expired. M. WIkin said that he wanted to pay for what
he had renoved but becane angry and | eft the office after Hepworth advi sed
"that we considered himto be in trespass and therefore the cost of the
nateria woul d be nore. "

According to the Decision appeal ed from BLMdeternmined that 6,645 cy
had been renoved in trespass. The BLMassessed $4 per cy, for "Type I1"
naterial, for atotal of $26,580 in danages. The assessnent was based on a
January 21, 1993, mineral (appraisal) report which lists the neasure of
damages for wllful mneral trespass. For Type Il material fromthe NJLC
Pit, the value listed is $4 per cy.

The Board has before it only Wikin's Petition for SSay. No statenent
of reasons for appeal has been filed. See 43 CF.R § 4.412. The stay
regulation, 43 CF.R 8 4.21 (a)(3) and (b)(4), provides that

[a] decision, or that portion of a decision, for which a stay is

not granted wll becone effective immedi ately after the D rector

or an Appeal s Board denies, or partially denies the petition, or

fails to act on the petition wthin* * * 45 cal endar days of the
expiration of the tine for filing a notice of appeal .

S nce the regulatory period expired wthout action on the Petition for
Say, the Decision appeal ed frombecane effective. S nce no statenent of
reasons for appeal was filed, we wll consider the argunents in WIkin's
Petition for Say in adjudicating the nerits of the appeal. WIKkin asserts
that "due to circunstances beyond the control of JimWIKkin Trucking, sone
renoval occurred later in tine than expected and additional material s were
renoved.” WIkin does not dispute the vol une renoved in trespass. Jim
WI kin suggests that the amount assessed, "approximately ten (10) tines the
original contract price," is excessive. WIkin contends further that it is
not a trespasser and that "equity and law* * * denand that the fine be
elimnated (or at the |l east reduced to a reasonable |evel)." Further,
WIkin argues that it wll incur aloss of capital and that the public
interest warrants sone relief.

[1] The regulation at 43 CF. R 8§ 3603.1 defines unauthorized use as
the extraction, severance, or renoval of mneral naterials frompublic
| ands under the jurisdiction of the Departnent of the Interior, unless
aut hori zed by sale or permt under |aw and Departnental regul ations, and
provi des that unauthorized users are |iable for danages to the Lhited
Sates. Uhder 43 CF. R § 9239.0-7, such unauthorized renoval of mneral
naterial frompublic land constitutes an act of trespass for which the
trespasser is liable in damages to the Lhited Sates. Bolling Gonstruction
., 125 | BLA 303, 306 (1993).
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In this case an unaut horized use (trespass) occurred when WI kin
renoved nore naterial than authorized by the contract after the contract
had expired. That trespass was wllful, as defined in General Sipul ation
No. 5, incorporated into WIkin's contract:

|f Purchaser * * * extracts any mneral naterials * * *
after expiration of the tine for extraction * * * such
extraction or renoval shall be considered both a wllful trespass
and a crimnal trespass. The wllful trespass wll render
Purchaser liable for the actual value of the naterials at the
tinme of conversion (sal e by Purchaser).

S nce WIkin ignored the tine span authorized by its contract and
renoved naterial fromthe NJLC At after the contract had expired, under
Sipulation No. 5 the trespass was wllful and danages are properly
assessed. See Bolling Gonstruction @G., supra, at 307.

In QM Goncepts of Nevada, 126 1BLA 134, 139 (1993), which al so
invol ved the NILC Rt, BLMused a Novenber 6, 1989, nineral apprai sal
report as the basis for its trespass danages conputation of $4.01 per cy
for Type Il naterial. In this case, WIkin has rai sed no objection to
BLMs use of the 1993 mneral report as the basis for cal cul ati ng danages,
and has submtted no evidence that other val ues would be nore
representative. WIkin's general assertions that the assessnent is too
steep are of no probative value. Accordingly, we find no error in BLMs
val uation of danages at $4 per cy based on the January 21, 1993, mineral
report.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF.R§ 4.1, the Decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge

142 | BLA 48

WAW Ver si on



